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-Between East & West

FREEDOM of EXPRESSION?
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Preface:

Drinking whisky is an indicator of wealth in Turkey. Some meo
used to fill empty whisky bottles with tea and place them to a visible
point in their living rooms to show off. The progress in Turkey on
freedom of expression -remondot
OQutl ook is fine, but init Despite theo t
probabl e progress in its qualit.)

In the pastthanks to article 162 of the former Penal Goalee could

be tried due to some ideas which they did not share. Author Muzaffer
Kl han Erdost wa s -Tarerhawehecawesel of sbmes
paragraphs in his book titled n
to criticize.

Daily Cumhuriyet was banned because of republishing some
documents of IBDAC, an Islamist extremist group which totally
contradicts whpditical liGeu Bl those goeumeénts,
which the prosecutor would never be able to access, were used tc
collapse IBDAC. Article 162 does not exist anymore in the new
Penal Code, but many others still survive to prohibit freedom of
expression.

EU processforced Turkey to take some steps for freedom of
expression. The most important change was the new Penal Code ir
2005. Despite its democratic outlook, the new code kept most of the
old definitions of crime which could be used to prohibit freedom of
expressin. While some of them might be kept, because it was not
their content but wrong implementation which made them a problem;
some others were impossible to be corrected, should simply be thrown

to the garbage. For e insaltmg & &ate a
of ficialo (TPC 125), Al nci temen
Aprai se of crimes and t he of f
popul ation to breed enmity or

Ai ncitement to disobey the theawo
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judges or prosecutorso (277) h a
come out of wrong implementation. Articles 288 (Attempt to
Influence Fair Trial), 301 (insulting Turkish natiomilitary or
security), 318 discouraging people from military servicegaserious
threats for freedom of expression and must be directly abolished.

On the other hand, the global paranoia after 9/11 has helped Turkish

state a | ot. The APatriot Acto i
and other western countries gave thaespfficials the opportunity to
say: AAt |l ast they could underst

In 2006, the AntiTerror law was amended. Articles threatening
freedom of expression were added again.

With this small book, we try to draw you a simpleture of freedom

of expression in Turkey today, not in words or sentences only, but
with the help of live testimonies of victims or witnesses in the DVD
attached. We hope it works.

With best wishes,

Zafer Gokdemiii Lawyer



TURKEY TODAY

Turkey, aland of 777.000 ki) population over 72 millions...

A bridge between East and West, a bridge between Christian world
and Islam.

Not too young in democracy. Mulpiarties system since 1946 but with
regular military interventions... in 1960, 71, 80, 9/ postmodern
one and an attempt in 2007 an electronic try which gave no result. At
the moment some former high rank generals are being tried for
attempting to a military takeoverBut the actuatonstitutionis still

the one whictwas drawn up by five geerals in 1982.

The Kurdish armed struggle bguerrilla organization PKK which
started in 1984 has been the main excuse of prohibitions on freedoms
Another important taboois the official denial of some historical
eventsmainly the Armeniamassacre i1915.

Turkey is one of the most lorganding candidates for EU
membership, since its first application was in 1961, but still waiting at
the door. One obstacle in its pe¢

A moderate Islamic party, the Justice and Developmpartly (AKP)
has been governing since 2002... if we can actually use the verb
Afgoverno for any el ected governr

At the beginning the AKP and Prime Minister Erdogan seemed to be
making serious efforts to change Turkey. But THE STATE resisted as
usual and he had to take many steps back. One should always keep i
mind that there is a sharp distinction between government and state ir
Turkey, if we are to understand developments and solve the puzzle of
what is going on. This is particularly true &rh considering freedom

of expression issues.

5



In 2004 we conducted a research to bring together the articles in
Turkish legislation, governmental decrees and administrative
statements which restrict freedo
the produt is a book that is 2300 pages long! Adémocratic
practices have tangled the whol e
their influence is felt at all levels.

It is a discouraging fact that most judges feel they must act like
prosecutors, prosecutolike policemen, and policemen like militants

of a totalitarian party. According to a very interesting research made
by TESEV (Turkish Foundation of Social and Economic Researches),
most of the prosecutors and judges feel themselves responsible to
protecthe St at e, not the AState of
something threatens the existence of the state, all the freedoms may be
limited or prohibited.

The response to demonstrations shows clearly why, in spite of all the
recent reforms, it is so diffidt for us to feel that things have really
changed: the constitution and the law on demonstrations and public
meetings start with the same ph
assembly and peacefully demonstr
the ordinary Turkish citizen still thinks that they need the local
governor to authorize their demonstration... and in practice, they are
right, because almost every day they witness on their TV screens
violent police attacks on public protests, no matter how peatteful

may be. TRT, the State TV, say
unpermitted demonstration. 0

No, we are fully jJjustified I n
democratization.

But what i s ATHE STATE?O



ABOUT THE STATE AND THE GOVERNMENT

In Turkeythe STATE is a sort of oligarchy of military and civilian
bureaucracy, which has become very well organized, particularly
since the military coup in 1980.

In the middle, stands the military that has a word to say in every issue
and always the last word. Fomig years, lie State Security Council
wasat the top, whiclwasan advi sory ¢ 0 8On oea
never been rejected by any government since its establishment in
1961. But the SSC has forced governments to resign from time to time
and always succeed. It is still an effective council where the
government and military bargain and try to achieve consensus.

Then comeghe top administration of the judadi wing i the high
court judges. They started to play the triggering role after the military
had totake some steps back following the great loss on 2007 general
elections. The Constitutional Court gave the strangest decision about
the minimum number of present deputies at the parliament in order to
start the Presidential election discussions as 36&n Thme the case
opened by the chief prosecutor of the Appeal Court against the
governing Ak Party with demand of closure. The most actual attach
from the judiciary is the decision of Sincan first instant court, that
some DTP (Pro Kurdish party) deputiesthe parliament should be
guestioned by the prosecutor, discarding their immunity.

And then comes YOK, the Higher Education Council, a central
authority which controls all universities, on which sits a representative
appointed by the military (always arging or retired soldier).

And then the RTUK High Council for Radio and TV, which controls
broadcasting, and has the right to stop transmissions temporarily or
permanently, on which sitalso a representative appointed by the
military (always a servingraetired soldier).
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The Turkish media does its best, but it is largely owned by huge
conglomerates that depend on the goodwill of the state for their
commercial weHbeing. The media will not take the lead in calling for
freedom of expression, even forsitown right to freedom of
information, if it harms the economic interests of the monopoly
holding and its relations with the state.

One of the most important factors in Turkey is the Kurdish problem.
Although Kurds were persuaded to fight alongside Tufls
independence of the country after the First World War, the territory
where they lived through centuries was divided into four at the Treaty
of Lausanne. Their disappointment continued with the change in
Turkish State policy to one of assimilation ir259 The state managed

to repress sever al revolts in tF
fear for its own sovereignty persists. The state banned Kurdish
language and culture, and denied even the existence of Kurds. It was a
crime to use the words Kuathd Kurdistan, and towards the end of his
life our most celebrated humorist Aziz Nesin was repeatedly tried at
the SSC for this breaking this taboo.

When the Kurdistan Workersd Part
in 1984 it was the start of anuntleedwari s o cal | ed Al o\
ar med ciahatfstil goestos cost the lives ohearly 40000 on

both sides, including civilians. The army burned and emptied 3,600
villagesi draining the sea to kill the fish and four million Kurdish
farmers were forcibly displaced. Now they live in the outskirts of the
big cities in conditions of ree
before this war was 450,00ow it is 1.5 million.

There has been an unexpected progress this year, by opening a new
TV channel at the official broadcast (TH) and both the prime

mi ni ster and the President speak
problem, but the content is still unknown.
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TPC 125/3
FILE

Defamation against a public oficial owing to his function (1?)



The story of TPC 125/3

Statue 765 former Turkish Penal Code distinguished the crimes of
defamation and cursing. Different articles defined those two crimes.
The new Penal Code that entered into force in June 2005 removed the
distinction merging the two in one article. Defamation and cursing
had been described in detail in articf39) and 490 of the former law.
The new | aw included these offer
against Dignitp a s 6 doe fuanndaetri mamdf3l.c|l es 12
The part of the present law, which causes problems for freedom of
expression, Ai nsulting a public
service he provideso, was i n a
former law. 1926&dated old Penal Qe defined this specific form of

i nsult under the section of 6Cr
statuso. Articles 266, 267, 268
crime of I nsul t to a public s e
position in the hierahy, penalties increased; insult not owing to the
public status or function was punished under the same articles as well.
In addition, the demand of the accused party for the accusers to prove
the offence was not per mittigd. f
that was inherited from the Ottomans could be seen in the TPC.

A small residue of it was left in 2005 dated Turkish Penal Code,
which caused a bigger impact than its size. Paragraph 3 of the new
TPC article 125 on 6 the foftemen 0fi 0 n ¢
defamation is committed against a public official or a person
performing a public service and the allegation is connected with his
public status or the public service he provides; due to expression,
changing, efforts f or pditcag sociali on
phil osophical beliefs, thought s
the rules and prohibitions of his religion; and through mentioning the
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holly values of the religion the person is a member of, the minimum
length of the penalty canndte less than one year. Thus the law
carries heavier penalties for such specific cases of defamation.

A complaint is needed to launch an investigation on the simple form
of the crimeof defamation while in the spdic cases mentioned in
article 125/3 pubt prosecutor is supposed to launch an investigation
on spotting such crime. Paragraph 5 defines the cases where a boar
of officials is tagetted.

What is TPC 125/3 good for?

Those who make the laws in
Turkey have always favoured
the State organs andhe
individuals who represent or
facilitate them. Both the
judiciary and the government
often expressed that the new
law was not a production of
that mentality. However, it
can be traced in the new law.
The new TPC 125/3 is a
product of tahat
sacred Statebo.
shortened and narrowed it is
still used against freedom of
expression with the help of
the implementers.
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Recent cases against cartoonist have been filed under TPC 125/3.
Some even led to condemnations. Cases of 125/3 showtas @i

the article is put in use:

Some cases:

British collage artist Michael Dickinson
exhibited his work in March 2006 in The
Peace Tent in Kadek?®
~~¢, of his works showed PM Recep Tayyip
Erdojan as a dog whi
President Bushpins a badge on him.
Police officers in civilian suit saw the
piece and arrested Erkan Kara, a
member of the Peace and Justice
Coalition who had organised the event.
Kara was charged with d&édefamati o
owing to his positonmd dutydé with a possib
year s. Mi chael Dickinson applied
reported himself as responsible from the work. An investigation was
filed but consequently closed down.

" Dickinson prepared a second collagerky

- showing the Prime Minister as a dog and
held it up during the trial of Erkan Kara.
Dickinson was then charged under TPC

o article 125/3.
ey ey A cartooni st Mu h amme
( charged under article 125/3 for his cartoon
Il who I s next ?I1 publ |
| Kocael i o | ocal newspa
depicted Kocael i m
— 12
_hﬁﬁ_“_‘




Karaosmanojlu standing behind a
says I who is next mayorl referr
lists the services he provided while a citizen asksatvis next ”. The
court gave keng?©z 11 mont hs an
commuted it to a fine of 7.000 Lira.

The case was filed on the complaint of the district administrator of
Mukbés Bulanék town, Ayta- Akgg¢l
Magden wrote in Akt g¢el magazineo:
is 1 (Silly) Woman eats other wor
Majden was condemned for fhe. Oo
of the peopl e | met thereé Admi
Anut caseodohatOCnet ceanpeopl e Aout si
t hem, excluding themé them! ;
administrator you met yesterday? She is Kurds too. She is a Kurd
from Erzurum." As a Turk as white as snow | could not believe it.
Naive scream o f Ai mpossibled etcé T
among us sai d: Donét be surpris
Magden was found guilty oflefamationAkgil and was given one
year and two months prison sentendger sentence was then
postponed du® her clear criminal record.

A cartooni st of AYen
Kbrahim ¥zdabak was ¢
through publicationbo
TPC over a cartoon published on 19 March
2008. Bakérk°y Chief
indictment claimed that the cartoon
published on the front page was an insult to

I the chief prosecutor of High Court

" Abdurrahman Yal - énka
showed an owl on a branch wearing a gown
and screaming "Huguk! Huguk! Huguk!
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Huguk!" (Hukuk means law in Turkish.) The aonh criticised the
closure case against AKP. Ozdabak was acquitted.

Students of Kocael! University ¥
¥nder , ¥zg¢n Knceder e, Can Tur an
Mehmet Goktepe were put on trial charged with defamafar
protesting the head of Universities Higher Board (YOK) Yusuf Ziya
Ozcan who visited the University on 4 March 2008. Students marched
to AKP city office carrying banners and posters, chanted slogans
ATri al i's not enough tesargours, 8yy AK
Tayyi b Get YTrigloohtinués.ya free. 0O

Lawyer Omer Kavi | i i's charged w
of ficialso TPC 125/ 3. Kavi |l i was
trial at Kadéek®°y Criminal Clour t

October 2007. Kavili argued that his defence rights were violated at
the hearing. The indictment claimed that Kavili marched to the
platform making threatening gestures, shouted at the judges and left
the courtroom with other lawyers. The indictment efatkavili
insulted the judges by saying things suchlag You st art e
hearing before 10:00 am, and while getting the names of lawyers who
were present at court you told my colleague to stand up. How dare
you get my colleague stand up? In that case asPidsecutor too to

stand up!”

ATur ki sh Republic is ruled by | a

néWe want our words to be writte
noticed that our words are recor

l éHearing is handled in viohgmtio
walked over. We are leaving the hearing since the rules of trial have
been violated and we consider it as a violation of the right to have a
fair trial.”
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Conclusion

Limits of criticism should be extended when artistic and political
freedom of expreson is used against the government, bureaucrats or
the judiciary. Control over those who hold the power and a pluralist
democracy can only function in that way. These people should be
closely monitored by the media and the public, and not only by the
judiciary. Limits of freedom of expression of writers and cartoonist
would be extended to accommodate a degree of exaggeration or
provocation as long as supported by objective reasoning. These are al
requirements of a democratic society. However as examp®s, s
article 125/3 of TPC is one of the articles that damage both the
democracy and the control. If we take into account the wish of
implementers to remain on the side of the power, it is used as an
example of intolerance. For these reasons, TPC 125/3dslstap
defining defamation to public officials as a special case of defamation
with heavier penalties and public officials too ought to file a
complaint if they want some action to be investigated.
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Related Law articles

Defamation
The new TPC 125

(1) A person who makes an allegation of an act or concrete fact

about another personds honour
sentenced to imprisonment for a term of three months to two ye
a judicial fine will be imposed. In ord¢o punish the insults in t
absence of the victim the act should have been witnessed by
three persons.

, r
ars or
e

t least

(2) If the act is committed by means of a voiced, written or visual
message addressing the victim, the perpetrator shall be sentenced to

the penalties set out above.
(3) If the offence of defamation is committed:
a) Against a public official or a person performing a public ser|

vice

and the allegation is connected with his public status or the public

service he provides

b) due to expressio; hangi ng, efforts
religious, political, social, philosophical beliefs, thoughts
opinions, oneds compliance w
religion,

¢) Through mentioning the holly values of the religion the pe
is amember of, the minimum length of the penalty cannot be less
one year.

(4) Where the defamation is committed explicitly, the pen

for
and
i t h

rson
than

alty

shall be increased by one sixth; if it is committed through the press

and media, then the penalty shall be incredseohe third.

(5) If the defamation targets a board of public officials owing to

their duty it shall be considered as committed against the memb
the board.

ers of

16



TPC 215
FILE

Crime (?!) of Praising Crime and Criminal




The story of TPC 215

Laws criminalising the act of praising crime and criminal have always
found a place in penal codes all through the history of the Republic.
1926dated former Turkish Penal Code Num. 765 covered it under
article 312, which gathered various crimesone article. This old
article 312 <carried sentences f
criminal 6, 60inciting people to ¢
breed hatred and hostilityo an
popul ati ono.

The new Penal Code passed through the Parliament on 26 September
2004 and entered into force on 1 June 2005. The new Penal Code
formulated the crimes (defined in the former article 312) under

di fferent articles. OPraising cr
article 215. The most | mpoisingant
commi tted crimed, Oépraising some
commi ttedd was made cri minal too

violations of freedom of expression and it still does. In the former
TPC article 312/1, it was not clear if tleeime, which the accused
praises, had to be a committed crime or not. The new law clarified it
as Opraising a committed cri meo.
amended too. There is no lower limit and the upper limit is 2 years in
the new version.

What is TPC 215 good for?

The c¢crime of Apraising c¢crime an
nopenly praising crimeo and the

2005 despite warnings that the new Penal Code would turn into a
nightmare. Added with the intemtonist attitude of the judiciary
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against freedoms, sentences were given that were difficult to justify in
the logic of law.

| f an expression of opinion col
hence this law turned upside down one of the most fundamenta
principles of penal | aw, Oprinc
could be interpreted in a democratic way in countries with established
democracies, was turned into an arm against freedom of expression ir
Turkey.

Some examples of this article urse against the dissidents are enough
to reveal the dangers:

Drama of a mother

Ert uj Kardkaya was
graduated from
High  School and sat
university entrance exams. In
1975, he enrolled to the
Engineering  Faculty  of
Middle Eastern Technical
University (METU).
Karakaya became an
executive member of METUG6s Stud
whi ch had been set up by the un
respected. Let us hear the rest

"It was his firg year. They said that the classes could not
begin due to some boycotts.
for the classes to begin. One day my husband came and said
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'We are going to Ankara, get ready'. He had a long face but |
did not understand why? lofind out when we arrived in
Ankara. It turned out that a gendarme shot at my son from a
distance of three steps, at the gates of the campus. He shot him
on his back. They told us 'your son was a terrorist; he was
captured dead i n aminamhanted fightt 6 .
be shot on the back? Whatever; we put my son in a coffin and
brought him home to Salihli. There may have been 30
thousand people there when we buried him. They said 'demand
compensation you wil/ wi eged |
for my Ertujrul's I|ife?"

Thirty thousand people who atten
of 1977 chanted Revol uti onary martyrs ar
in our struggle, struggle continues, revolutionary youth is on your
path". Ertugtrhuiéds Ayk e, who is blin
sonds graveyard at every 8 June
at his grave and chanted slogans every yed:r t uj r ul [ IRVAN
struggle continues!"

Sal i hli Publ i c Pr o sfided @& tcase in 3006/ f u |
against Karakaya family and his friends who have commemorated him
at every 8 June for 28 yea2806. The indictment argued that mother
Ayke, nephews Nurken and Ayken,
article 215 of TCK (praising ocne and criminal).
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| am not going to buy my freedom with money

Lawyer Ma h mut Al 98 k
as aSHP (Social Democriac Party) MP for
Kars In 1991 elections he entered Parliament
as a kéerHak( PMPopd fe 6 s
Party}SHP election alliance set up to get
around the election barrage. The following
day he was attacked in the Parliament for
telling the General Assembiyt wo young
from the same family lost their lives in the war, one wasldier and
the other was a guer rAllélnaa.k Lbeetc
member of DEP (Democracy Party) when HEP was closed down by
the Court of Constitution. Al énc:
with DEP President Hatip Dicle
Ahmet Tg¢r k, Sérrée Sakvwwkwerelgiven e c
tot al of 89 years and si x month
an illegal organi sationo. Ma h mu t
since the time they had been in prison had already served their term.

Al énak f ac e dskinghe counailtoeramd some steeets
and par ks I n Kar s after three
revolutionary youth leader of 68 generation who was executed on 6
May 1972. Vedat Aydén was Diyar
murdered. Musa Anter was auKlish intellectualwhose murder by

state forces was admitted in Su
for demandi ng t he i mpr ovement
conditions. He was charged with

215). Kars Criminal Courbf Peacecondemned him in both cases.
The court commuted the prison s
to pay. Adoiagrtajil is @ dutydn Tarkey. | have decided
with my free will to go to jail in order to protest unlawfulness, expose
antidemocratic measures against freedom of expression and to
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contribute to democracyAl énak turned hi mself
and stayed in prison for 50 days
went to jail under article 215 of TPC.
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Deni z, Mahir, Ul ak

30 people, all
. ) members of The
/8 The Federation of 785  Federation of

Revol utiona

Generation held a
gat hering on 6 May 2007 i n i
commemorate the revolutionary youth leaders of ID@&8ni z Ge z
Mahir Cayan andJ | a kd aBkaAr eéase was filed in Ankara High
Criminal Court Num. 11 charging
criminal in line with the o0objec
court first condemned each to six months prison sentence on 11
September 2008, then §tponed the announcing of the judgement
about 26 people. That meant that if these 26 people were to take par
in a similar commemoration in the following five years their current
sentences would be executed as well.

The Court decision showed that chagtslogans liked De ni z , M
Ul ak Fight ucuting | a p¥essc gathering) and
commemorating the | eaders of Pe

( THKO) 36 years | ater, which is
records of the security forces decades after its dissoluti@ne w
violations of article 215 of TPC.

Cases of Mr Ocalan

From 2005 onwards under the new TPC people were charged with
Apraising crime and criminal o f

Ocal an as O0the | eader a FirstKsomed i s
Kur di s h politicians were <charge
¥cal ano, | e eoddemngtions. dEvers themrime Minister
Recep Tayyip Erdojan was invest

fiMr Ocalan is not in prison for his ideas but for the lives he has
23



taken, whereas | was in prison because of my ideas. There is a huge
difference betweeru s auring a radio program broadcasted in
Australia. The investigation did not lead to a case. This incident
exposed the obsession of the ju
since PM Erdojan explicitly accHt
speech yet couldot escape investigation merely for referring him as a
AMr. 0o That obsession |l ed to the
and 2007. According to the numbers given by Minister of Justice
Mehmet Al kahin when he answere
2006 and 2007 a total of 7884 people have stood trial for referring
Abdul l ah Ocalan as AMr. o 949 pec
were acquitted, and over 6 thousand trials continue. The biggest civil
disobedience action in Turkey was launched on 23 K@§8 in

Di y ar. bba the fortyeighth day of the campaign 36 thousand
people had reported crime about themselves, declaring they used the
term 'Mr Ocalan', 459 were arrested and ingesibns have been filed
against 1350.

Conclusion

A mot her commemorating her son a
generation who commemoratBde ni z ®lahir @ayan.and) | a k

B ar d #k reeolutionary youth leaders of 68 who have become
legendary figires, and again a politician who wanted some streets to
be named aftetbeni z Gezmi k, Vedat Aydén,
t housands of people who said 6Mr
out of thousands of more.

That is what article TPC 215 has beendyfar so far. In other words,

it gives prosecutors an arbitrary power to file investigations and
judges an arbitrary power to condemn. For all these reasons, article
215, which directly threatens freedom of expression and has become a
wild tool of punishmat in the hands of Turkish judiciary, should be
completely removed from the Penal Law.
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TPC 215 victims at first thought:

Hasan Bayar (Journalist)

Ali Giirblz (Journalist)
Birge¢l ¥zbar éxk
Ahmet Sami Belek (Journalist)

kahin Bayar (Jo
Ayke Karakayea a
Aydén Budak (Po

Enis Mazhar Taylan (Journalist)
Mehmet Mehdi Zana (Journalist)
Hiseyin Beyaz (Journalist

Cemal Doj an
Hasan Sénmez (Journalist) !
Kl han Yexil

Ethem Dinger (Journalist) :
H¢seyin Bektako,
Mahmut Al énak 1
Huseyin Aykad (Journalist) :
Ali Turgay (Journalist) '
Ethem A-ékal én
Mustaf a i '
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What have these people done?

Budak
Mayor

Ay dén
Cizre

celebrations. He is charged wil| ¥zbar éK and

ipraising cri me "Ulkede Ozgir Gindem
Ainciting hatred daily paper; article wag
peopl eod. Cizre [ | entitted "Kurds weed the

indictment stated that Budak said
Kmr a
ebrati

Kurdis h
Newr ozo

AnHel | o
cel

Ay dér
over a speech he made at Newi

Hasan Bayar, Ali Glrblz,
Birge¢l ¥zbare
A case has been opened oy
an article written by Birgul

state about Ocalan’s deal
fast: we will go on the deatl
f ast too. 0

Enis Mazhar Taylan, Mehmet
Mehdi Zana

The case is against Enis Mazh
Tayman, a reporter of "Tempd
magazine over an interview h
made with the former mayor @
Di y ar b aMeédi Zana.
Prosecution argued that Kurds a

Ethem Dincer

The case is over a demonstrati
held by a group of 60 peoplé
members of 78  gamation
Solidarity Association in Mersin
The group demanded the trial
t hose responsit
massacre. The chair Ethem Ding

Turks were mentioned as separg | was charged over the sloga
entities and the South Eastregi(| | Kézél dere i s n
was referred as Kurdistan in th | goes on. Murderers will give
interview. account”.

Ahmet S ami Bel ek, kahin Bayar

The case is over news reports published in Evrensel newspaper
November 2005. The reports are entitled “If Susurluk Could be Sq
kemdi nl i Woul d not have Happens
Releaseor e mdi nl i b-kk DKE&s k Ha Me mur
and Turkish Dentists Union".
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Et hem A-ékal én,
Mustafa Baj-i-e¢e€
Hasan S°nmez, K

The case is against the executive
members of Adana Human Rightg
Association (HRA) over their
statemat demanding the
prosecution of those in charge of
the military operation against F
type prison resistance.

Mahmut Al énak
Kars city chair of DTP Mahmulf
Al énak stands

application he made to Karn
Council asking them to renam

S 0ome streets af
Musa Anter and
Ma h mut Al én a kgedw

for his speech he made on 4 Ju
2007 at a panel discussig
organised by Caucasus Universi
Student Union.

Mahmut Al énak t
on 26 June 2007 and said, "As lo
as the <crufix
long as Ocalan is on the crufix, th
prison i s there..
charged with praising Abdullaf
¥cal an. 0

Huseyin
Turgay
The license owner an
responsible editor o
AYedi nci G¢n
Turgay and editor in chie
Huseyin Aykol are on
trial over an article
published on 146
November 2007 issue
where Abdullah Ocalar
was referred as “Kurdis
Popular Leader.” Ayko
and Turgay are charge
with “praising crime and
criminal, making
propaganda for a terrorig

Aykol,  Ali

organisation and
publishing its mateal.”
H¢seyin Bekit

The case is against DT
Erzincan city  chair
H¢seyin Bek
him saying "Mr Ocalan
in a speech dumg 21
March 2007 Newruz
celebrations.
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Related Laws

Former TPC 312

A person who

Publicly praises a crime or says publicly that he views
crime positively, or instigates people to break the law shal
punished with a prison sentence from 6 months for up to 2 years.

a
be

Publicly indtes a part of the people to breed hatred or
hostility against another part of the people on grounds of social ¢lass,
race, religion, religious order or region in a way dangerous for public

order shall be punished with a prison sentence of between 1ngear a

years.
Insults a part of the people in a humiliating manner or |n

a

way to damage human dignity, shall be punished in the same way as

in paragraph one.

If the offence stated in paragraph 3 is committed by|the
means or in the ways stated in @#di 311 the sentence shall pbe

doubled.

Praising crime and criminal

The new TPC 2L5. A person explicitly praising a committed crime pr
a person owing to the crime he has committed shall be imposed a
penalty of imprisonment for a term of up to two years.

Common article

The new TPC 2B. If the offences described in the above articles are

committed by the means of press and media, the sentence shall be

increased by half.

28



TPC 216

FILE

Crime(?!) of inciting a part of the population to breed hatred
and hostility against another part, and denigration
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The Story of TPC article 216

1926dated old Penal Code Num.765 had article 312 which defined
numerous crimes in the same article. That article included the crimes
of Opriamesiagdccri mi nal 6, 6Oi nci ti
6inciting a part of the popul ati
another partdéd and O6denigrating a

Cases under former TPC article 312 were heard by Primary Criminal
Courts. In 1981, 12 September Junta regime amermedrticle and

split it into two. First paragra
and the second paragraph puni she
breed hatred and hostility agali

Military regime transferred theases under the second paragraph of
article 312 to State Security Courts, and removed the part of the
paragraph two, which said that t
dangerous for public ordero. It
commi tnt ead wiaiy dangerous for publii
increased by one third.

Convicts of article 312/2 were barred from being members to any
associations, they had to leave if they were already members. (For
example Akén Birdal bfaHliman Rights e a v
Association Presidency, Mur at Bo
Democracy Party) Presidency). Convicts under article 312/2 could not
become members or executives of political parties, candidates for MP,
Mayor, or Council member. They had quit if they were in any of
those positions. (For exampl e R.
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In 2002, a mini reform package including articles 312 and 159 of TPC
was approved by the Parliament. Coalition partAdia\P

(Motherland Party) anddSP (Democratic Left Party) voted for the
reforms along with the opposition while the third partner of the
coalition governmentMHP (Nationalist Movement Party) voted
against it. The old article carried both prison sentence and fine while
the new article imposed prison sentence only. The new article
reintroduced the pima way fandemus forc t
public ordero and removed the p
for when the act was committed in a dangerous way. It was a return to
the version before 12 September 1980 military takeover.

In June 2005, the new TPC Num.5237tezed into force. Former
article 312 was regulated in article 216 of the new law. The new law
stated that Adanger o was an el el
of danger o as it used to be in
did not work in pratice. Regarding the crime defined in the second
paragraph of article 216, what became important was whether the act
of Adeni grationd was commi tted
paragraph of article 216 differed from the third paragraph of 312. The
new lav stated when it would be crime to denigrate a section of the
society (when done on the grounds of social class, race, religion,
religious order, gender or regional difference). Although paragraph 3
of article 312 had carriteod 2a ypere
paragraph 2 of article 216 carried a prison sentence of 6 months to 1
year, reducing the upper limit of the prison sentence. The part of
former TPC article 312/3 that n
was removed.
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What is TPC article 216good for?

contains three types of crime and
defines each in a different paragraph:

= -—-:I—-—-Il-
P’F’ 1- Incitng a part of the
g i1\ population to breed hatred

| ' and hostility against another
|\ part,
.'H 2- Openly denigrating a part of
' the population

1“'3, 3- Openly daigrating the
religious values of a part of

the population

T The new version of the article

Crime of inciting people to breed hatred and hostility or denigrating is
defined as #Acri mes of e fdhtanmeane r me
the act of incitement (causing danger) constitutes a crime

This article i1is different from
Republic, i nstitutions and or ga
6alienating people from military

freedom of expression.

Yes, TPC 216 was designed to linfreedom of expression, but
international standards were taken into consideration. Although it has
shortcomings, still the latest version of the law is the best of all
versions so far in terms of freedoms and democracy.

Let us see the problems of TPC62kgarding freedom of expression
and the ways article 216 has been interpreted by judiciary:
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Flaws of article 216

Lawfulness

We have noted above that the cr
way which might be dangerberiua%0 w
military regime. It was made a reason for heavier sentences, and ther
was reintroduced in 2002. That was a positive development but first
the prosecutors and then the judges and the High Court interpreted the
ambiguity of that term (violation ofhe principle of lawfulness) in
way against freedom of expression and that opened the way for a very
wide range of application for the article.

In 2005, amendments clarified the elements of crime at least in the
first paragraphAmerican Federal High Cour6 s Noti on of
open danger 6 was borrowed and
element of crime instead of the possibility of danger. In the first
paragraph, the elements of crime were defined clearly in a way to
eliminate any hesitation on the parft judges. However, the second
paragraph was written @&A per son who publ i cl
the population on grounds of social class, race, religion, religious
order, gender or regional difference shall be punished with a prison
sentence of 6 mdmts t o .1 Tyheearcor it eri on o
danger 0 was n q the absdractnesoherealtheaviblatian|
of the principle of lawfulness persisted. Moreover the third paragraph
which defined the crime of deni
caset he act is | i kel y astan elenmestrofigrime, p u
preserving the previous abstract definition.
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Two laws for one crime

If we leave aside the possibility that a part of the population may find
a public statement normal while@ther part may find it denigrating,
TPC 216/3 (Denigrating religious values) was already defined in
paragraph 3/b of article 125 of the same law as reason for heavier
sentences for the crime of defamation. Article 125 paragraph 3/b
s t a 1f éhe offénce bdefamation is committed due to expression,
changi ng, efforts for expansi on
phil osophical beliefs, thought s
the rules and prohibitions of his religiahe minimum length of the
peralty cannot be less than one y@am.herefore, there was no sense

in introducing a secondary protection for religious values in article
216.

Protected sections of the society

The new TPC article 216 states
different chaacteristics regarding social class, race, religion, religious
order or regiono mentioning the
of law. This article does not protect homosexuals, atheist or
Communist in its present form. The second paragraph of théeartic

says Agender o but it is obvious
The term of Aisexual orientatior
Mor eover, Opolitical or phil osop

paragraphs of the article. The article in its préedenm is below
international standards and against the principle of equality in the
Constitution. Besides the phrase
added to the law just as The European Human Rights Convention and
UN Political and Civil Rights Conveiain to which Turkey is a party,

since a new status may come into being.
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Problems in implementation

Problems caused by TPC 216 regarding freedom of expression sten
from the way it is implemented. A prosecutor first needs to see if there
is incitement tohatred and hostility in a written article or speech. If
the prosecutor believes that there is then he/she needs to see if i
disrupted the public order or ndDf course, a judge needs to rule
depending on the same criterion. However, in the implementtti®n
article has been used against dissidents, and without taking into
consideration the criterion. The article is used for punishing those who
do not agree with the system instead of protecting groups in the
society and preventing confrontation. Two exdas will clarify how

the article 216 is interpreted by judiciary:

-l kén Erken a columni st of a | o
list of DTP MPs and Mayors in his column in Octol#f07, and
i ssued a <call to "murder one f o

wrote in his column,

" Great Turkish Nation, you have you r enemy in front of
you Al of t hem wi || become t he targ
patriotico el ement s from now on, as enemi
they declare O6PKK is a separatist terrori
its members are traitorsbo. It i s necessat
viruses and then say #Afrom now on, one fro
do you want to stop or carry on?0 instea

terrorist in the mountains setting up ambushes. Patriotic
elements that can say that and do that will appear surely.
Public desire is int ensely in that direction. Now it has
become the wish of the majority of the population that for

each security officer who becomes Martha, one of them should
share the same fate. It is time if not too late to cut off the

limb with gangrene."
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Erkenos wa&dsi considered as f#ffree
prosecutor and the proceedings were dropped. Maybe the prosecutor
did not see any close and open danger and that was why he decided
so. However if that action did not lead to a case, then why did the
action below did?

2-Edi tor of Radi o AD¢nyao (Worl d’

Kurdish song AKe-e Kurdano in Nc
lyrics is below:

AGirls get up make your voice heard by the
Tough things too wait for you up there

Since women are at the front and they study

Now that pen has replaced the sword

Girls we want you to come to the light with us
Girls we want you to come with us to fight
Yes, we are Kurdish girls

We are lionesses and the hope of men

We are the roses of Kurds

Wé rebelled because of the ignorant

Raise your head up Kurdish girl

My heart melts away

Where is home where is freedom
Where is the mother of us, orphans."”

Arslan was charged under article 216 of TPC for broadcasting this
song. Turkish pop star Ajda Peltk sang the same song on stage with
Kurdish musicialPAy nur Doj an which was wel
tolerance.

These two examples show clearly that as long as judges and
prosecutors do not support democracy, it cannot be established in this
country and he freedom of expression cannot be fully used no matter
how good the laws are
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TPC 216 victims at first thought

Baskéen Or aian) ( Acad,, OmerAybar (durnalist)
Kbrahim ¥zden Kanb!!' Gilcan Bahtiyar @urnalist)

1

1

1

| Hasip Kaplan (Pdlician) 11 Leyla Zana (Politician)

, Osman Baydein (Politician) I Murat Yitik (Politician)

i Ethem Dinger (Activist) n MehmetNuriGih ek ( Pol i
1t Ayden Budak (Pol i Temel Demirer (Writer)
'Hilmi Aydojdu (Po 11 Erol Karaarslan (Publisher)

| Hamza Tuarkmen (\\ter) ! Mehmet ArslanRadio Boadcaster)
LMehmet Pamak (\nter) 11 Deniz Tursun (Journalist)
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What have these people done?

Baskén Oran, Kbrahim ¥
Prime Ministry Human Rights Advisory Boar
( BKHDK) members Profes
Professor Baskén Oran ¢
Reporto pr epar edmmission an
Minority Rights. The report had suggested a su
identity for all goups living in Turkey.

Hasip Kaplan
Lawyer Hasip Kaplan stood trial for his comments
a TV program fAAlternati

Osman Baydemir
Diyarbaker
was charged for wha
he told a magazing
iTempoo a

Leyla Zana, Murat Yi ti K
Former DEP MP Leyla Zana was charged for say
“set up a Kurdish federal regional systemaddTP
rally in Ijdeéer. Zana i

“inciting hatred and hostility among the people” g
was asked to be imprisonddr between 1 and 3
year s. DTP 1jder city
DTP city chair Mehmetthel
same rally were charged with “violating the electid

law" (prison sentence between 6 months and 1 ye:

isolation of PKK
leader Abdullah
Ocalan.

Hi Il mi Aydo
'"DTP Diyar

chairman was arreste
and charged for
saying 'We consider
an attack on Kirkuk
as an attack on
Di yarbaker
Aydoj du wa
with openly hciting
people to breed hatre
and hostility.
Prosecution  wanteq
him to be imprisoned
for up to 3 years.

Temel Demirer

A case was filed against writer Temel Demirer over saying "There wa
Armenian Massacre in this country” as he addressed vadcpootesting the
murder of Hrant Dink, on 26 January 2007 in Ankara. Ankara Security C¢
filed the complaint. Demirer is charged with “inciting hatred and hostility am

the people™ and “insulting Turkish Republic™.
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Erol Karaarslan

The owner of Kuey (North) Publishing House Erol Karaaslan stood trial
publishing Ri char d GodabDelusion 06 sKkabh aa
charged with Ainciting hatred and
under article 216 of FC. Al i Bukaj él é& is the ¢
"Author Richard Dawkins insulted Allah, our religion, Christianity and Judai
Publication of the book should be stopped and distribution should be ba|
Those responsible should be punishedundeT PC 216/ 1 and

Mehmet Arslan Ethem Dinger

Editor of a | oca Mersin Public Prosecutor openg
D¢nyad was char ge | this case against Ethem Dingg
Kur di sh song i the president of Mersin 78

broadcastedon 13.11.2007 and th{ | Generation Association, over
lyrics of another Kurdish song | press statement to get the file
AMi hemedoo by ki || 1977 Maylay Massacre reopene(
October 2007. Arslan was chargg | Dinger is charged with ficiting
with inciting hatred and hostilityy | hatred and hostility among th
among the peopl eo]| | people” and “insulting Turkish
Republic government and it
organs and institutions™.

Hamza Turkmen,
Aydén Budak Mehmet Pamak
Cizre mayor Aydéen Buda The case is againg
he made at Newroz celebrations. Heharged with the writer of a book
fiinciting hatred and “"Kemalism,
and Apraising cri me Secularism and
prosecution officeds i Martyrdom” and its
sai d AHel I o Kmr al &, H publisher Hamza
Ocalanb6s Newroz. The i Turkmen. They are|
exampation of the whole text of his speec charged with
considering Budak’s position and the crowd “inciting hatred and
addressed, it was not possible to view his word hostility among the
the limits of freedom of expression people” under articlg

216 of TPC.
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Related Laws

Former TPC article 312
A person who

Publicly praises a crime or says publicly that he views a crime positi
or instigates people to break the law shall be punished with a prison sentence
months for up t@ years.

Publicly incites a part of the people to breed hatred or hostility ag
another part of the people on grounds of social class, race, religion, religioug
or region in a way dangerous for public order shall be punished with a [
senence of between 1 year and 3 years.

Insults a part of the people in a humiliating manner or in a wa|
damage human dignity, shall be punished in the same way as in paragraph on

If the offence stated in paragraph 3 is committed by the meanstioe
ways stated in article 311 the sentence shall be doubled.

Inciting people to breed hatred and hostility, or denigrating

The new TPC article 216
A person who openly incites a part of the population to breed hatred a

hostility against another pdsased on social class, race, religion, sect or regional

difference in a manner which might constitute a clear and imminent danger to
order, shall be sentenced to imprisonment for a term of one to three years.

A person who openly denigrates atpafrthe population on grounds of
social class, race, religion, sect, gender or regional differences shall be senten
imprisonment for a term of six months to one year.

A person who openly denigrates the religious values of a part of the
populationshall be sentenced to imprisonment for a term of six months to one
in case the act is likely to disrupt public peace.

vely,
from 6

ainst
order
rison

y to

o

n
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ced to
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Common article

The new TPC 2B. If the offences described in the above articles are committeq
the means of press and media, pneishment shall be increased by half.

| by

40



TPC 222

FILE

Crime of violating the Laws on Wearing Hat and Turkish
Letters (?1)
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The story of TPC article 222

In the former Turkish Penal Code, there was a distinction between
crimes and minor offeces. Former TPC article 526 under the title of
mi nor of fences punished the viol
(numbered 671 and dated5 November 1925) and
Il ntroduction and the Use of Tur
dated1 November1928) The first paragraph of former TPC 526
punished disobeying orders of the authorities and the second
paragraph punished the actions against the above mentioned laws. It
said that those who acted against the mentioned laws would be
punished with a prisosentence of two to six months or a fine of one
thousand to five thousand liras.

The new TPC did not distinguish crimes and minor offences. The first
draft of TPC defined the act as crime under article 222, which had
been a minor offence in the formew; and increased the penalty.
The draft carried prison sentence from 3 months to one. year
However, it was withdrawn as the opposition objected to it. The new
TPC 222 carried the same prison sentences of two to six months while
the fines were removed. Bhwas the only change regarding this
crime during 2005 amendments.

It again referred to various laws by their namdsnce, abstract crime

definitions continued to be cont
and fAspecificityo.
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What is TPC 222 goodor?

Transformation from the Ottoman state to Turkish Republic took
place suddenly and through a takeover from above as exactly Mustafa
g ey Kemal Ataturk planned it to be. That
takeover anticipated serious political,
| social and economic changes.
In the fourding period of the Republic
amendments were made regarding
wearing of hats, dress codes, letters
and alphabet, international
measurements, removal of epithets
and titles, surnames etc. Sentences
were imposed on acts against those
amendments, which were n&d380
years ago; however, the sentences
have been preserved until today.

Naturally, life itself violated the strict rules introduced 80 years ago to
create a new society. Most of those rules became inapplicable and the
penal law articles on the violationsf those now outdated rules
became void. However, judiciary began using these laws as an
instrument of punishing people arbitrarily. Thus, rules introduced 80
years ago to set up a new state were used to introduce new bans.

That is what is problematicbhaut TPC 222 in terms of freedom of
expression. Eighty years old Law on the Introduction and Use of
Turkish Letters becomes a pretext to ban Kurdish. Article two of the
Law on Tur ki $rom theedtité that this lavasypsblisfied

it is compulsoryto admit and proceed the documents written in
Turkish letters in all public offices and institutions, in all companies,
societies and Ipencebanaihgaehe use af any letters i«
which do not exist in Turkish alphabet. That has become obsolet
today. However, 1928 dated Law on Turkish Letters has become the
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rising star of the judiciary who insisted in using this law. Judiciary
tried and even punished people for sending the Prime Minister a letter
in Kurdish, making a defence statement in Ksindin a court, using
the letter OW6 in the column of
Kurdish, sending a postcard in Kurdish etc. These examples make one
think that the purpose of the judiciary is not distributing justice but
punishing people who thinlspeak and write in a different language.
LettersW, Q, X of the Kurdish alphabet have become reasons for
trials while Akbankés OAxesso6 cr
ticket agency never faced any charges under article 222. According to
article 1of the Law on Wearing Hat, all MPs and public officials have

to wear hats. TPC 22 punishes those who do not. However, the public
servants or officials who do not wear hats have never been
prosecuted

This utterly subjective attitude of the judiciary pairely political.
Preservation of these two outdated laws added with the mentality of
denial of Kurdish language and culture gave way to the prosecution of
people for using Kurdish under article 222 of TPC.

Ban on Athe ethnic | amidwkeysagddatévasg o e
consolidated after 1980 military
Speak a | oto. A short backgrouno

would demonstrate the approach of the judiciary more clearly:

How was the ban on language introdoed in Turkey, and
how it works today?

The Ban came with 12 September regime

12 September 1980 military coup was culminated in the 1982
Constitution. Article 26No language banned by the law can be used
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in the expression or dissemination of
ideas) and aticle 28 (No language
banned by the law can be used in
publishing were embodied in the Law

A Num 2932 which was made by the
junta one year later. Law 2932 énT h e
use of Languages other than Turkish
has become a concrete example of how
trying to protecthe Aindivisibility of a
languages would cripple democracies. Article 2 of the law banned
Ku r d iEgphnessingiand disseminating ideas in a language other
than the first official languages of the states recognised by Turkish
stateis bannedAt the time Kurdish was the second official language
in Irag.), article 3saidit he mot her tongue of
St at e i givinh the ikmpression that millions lived in Turkey
without knowing their mother tongue. The law wagemius way of
banning a language without even pronouncing its name. The existence
of the nation was denied at the time, naturally the existence of its
language was denied too. This law was abolished in 1991. Articles 26
and 28 of the Constitution were rewed in October 2001. However,
article 42 reflecting the mentality that the mother tongue of all citizens
was Turkish Ko other language other than Turkish, can be taught to
Turkish citizens as mother tongue in schools and all education
institutiong is sill in force.

You cannot name your kid as you like

Article 16 of t he Statue 1587
However,h é, names i mproper for 0
used prevented parents from naming their children as they wanted.
Article 16 of this 1972 dated law was amended under the sixth EU
harmonisation package introduced in June 2003. The new article said
fibut immoral names or names which would offend the public cannot
be used . However, despite the fact
ha moni sation | aws, and thanks t
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i mposi ng t h éeing writtah iagin Tarkish alphaliét a n d
under a directive sent by the Home Ministry to the Governors, picking
names which contain letters such as Q, W and X diedgprevented.

Language ban in Politics

Article 43/ 3 of the pr es@anddatd aw
nominees cannot make nationwide, region wide or profession wide
promises outside the decisions of their party program, the decisions of
the ecutive boards of their party and the decisions of their party
conference and they cannot use any other language than Turkish in
speaking or in writingg Article 81 of Thege s
cannot use any language other than Turkish in writing or ghbig

their constitution and program, in their congresses, in outdoor or
indoor meetings, rallies, in propaganda; they cannot use or distribute
placards, banners, albums, audio or visual boards, pamphlets or
declarations in any language other than Turkigiiey cannot remain
apathetic if others do such actions. However it is possible to get a
partyob6s constitutions or prograr
except the ones banned by theaw. Thi s | aw shows |
languages prevail in political awaties.

Ban Language is against International Laws, because

The constitution, Penal Code, the Law on Political Parties and the
Law on Turkish Letters still harbour language ban in various forms.
Article 90/5 of the Constitution states clearly thdtem the provisions

of an International Covenant is in conflict with the national law, the
international law overrules. Turkey is a state party to both the Treaty
of Lausanne and UN Covenant of Political and Civil Rights. Article
39 of the Lausanne Treaty@ article 27 of UN Covenant of Political
and Civil Rights state that all ethnic groups have the right to use their
language in all fields:
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UN Covenant on Political and Civil Rights

Protection of minorities

Article 27- In those States in which ethnicJigious or linguistic minorities exist
persons belonging to such minorities shall not be denied the right, in community
with the other members of their group, to enjoy their own culture, to profess and
practise their own religion, or to use their own laage

Treaty of Lausanne

Article 39/4-No restrictions shall be imposed on the free use by any Turkish

national of any language in private intercourse, in commerce, religion, in the press,
or in publications of any kind or at public meetings.
Article 39/5- Notwithstanding the existence of the official language, adequate
facilities shall be given to Turkish nationals of rbarkish speech for the oral use
of their own language before the Courts.

Conclusion

Even the Lausanne Treaty, one of the most entinnternational
treaties in Turkey includes freedom of languages while the ban on
language in both political and social life continues (especially for
Kurdish). Such bans that have become obsolete are still being
implemented by the persistent attitude pbsecutors and judges,
damaging democracy and freedoms.

Preservation of 80 years old rules as dogmas gives the judiciary an
open check to punish whomever they wish. Moreover, the judiciary
who lack the tradition of examining the conflict or crime iepth
instead make use of punishment.

Thus, the Law on Wearing Hat, the Law on the Introduction and use
of Turkish Letters and TPC 222, which punishes the actions against
those laws, should be removed in order to conform to the obligations
of internationélaws as well as a contemporary life and pluralism.
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TPC 222 victims at first thought:

Ma h mu t Al énak
Me hdi Tanr éku
n As

| Abdul |l ah Demir!
1

1

:Kéyasetti

|

1

1

1

1 Zel fog A Governmerit)o

! Mehmet Denli(Local Government)
Unionist) 1
Osman Baydemir (Ritician) '

Zulkuf Karatekin (Politician) !
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What have they done?

Mehdi Tanr ékul u
Owner of Tevn Publ
Kurdish while he is in court on trial
Istanbul  Public pvsecutor Nazmi
Okumuk reported ¢
was charged with violating the law o
Turkish Letters for a letter he sent to tf
Prosecutors and Judges Higher Boa|
The letter was in KurdishThe judge
ruled Ait has beeri
accused with the upper limit of the
sentence owing to his insistence
committing cri me 8
Tanr ékul u was gi v
sentence, which was reduced to fi
months. The same judge also report
crime about him to Istanbul Prosecutiq

Mahmut Al énak
For mer DEP MP
Kar s city c h 3

charged with violating the
Law on Turkish Letters for
writing a letter in Kurdish to
Pri me Mi ni shbows
the problems of the city.

This case was listed amon
141 reasons in the indictmer
of the High Court prosecutior
office, which demanded thg
closure of DTP.

offi ce over an appl
submitted to the court. It was in Kurdish
Osman Baydemir, A b
Zol f ¢ At e, Me h me t
Di yarbaker may arb a
Council 6s head of
Accountancy Depart

of Culture and Tourism Departmer
Mehmet Denli and former mayor of Su

Abdul I ah Demirback
fivi ol ating the | aw
the use of Turkish Ledtr s 0O
fimi sconduct in off

in Turkish and Kurdish and a leaflet fq
oraan donors.

Keyasettin As
The case was filed agains
Kiyasettin Aslan in Kilis
Criminal Court of Peace, Siir
City representative of Office
Workers Union, ogr him
usi ng t he | et
articles published in Hudutel
and Kent newspapers. Aslg
was asked to be imprisone
for between 1 and 3 years
The indictment claimed tha
Aslan violated the Law on thé
Use of Turkish Letters in hig
articles about Newroz22007
celebrations.

Zulkuf Karatekin
Di yarbaker
6Sersal a

we p roz

Kayapénar
because of billboard posters celebrating a festival in Turkish and Ku
beo

Mayor Z¢l k¢

(Have a ha
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Related laws

Hats and Turkish Letters

TPC Article 222

A pern who violates the bans set by The Law on Wearing Hat dated

25.11.1925 and numbered 671, and Law on the Introduction and
of Turkish Letters dated 1.11.1928 and numbered 1353 shall be
punished with prison sentence for a term of two months to six mo

Use

nths

Law on Wearing Hat

Article 1
Members of Turkish Grand National Assembly and all officials, ¢
servants and employees of general and local governments hg
wear the hat acquired by the Turkish Nation. The common heag
of Turkish nation idat and violating acts are banned.

ivil
ave to
lwear

Law on the Introduction and Use of Turkish Letters

Article 2
From the date that this law is published, it is compulsory to admi

t and

proceed the documents written in Turkish letters in all public offices

and institutons, in all companies, societies and private institutions
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TPC 288

FILE

Crime(?!) of attempting to influence
the outcome of an ongoing trial
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The story of TPC article 288

AKP government prepared a draft Penal Law in 2002, in the
framework & Al egal reformso promi sed
draft was made public in 2003.

The new Penal Code Num.5237 was approved by Turkish Grand
National Assembly on 26 September 2004 and entered into force on 1
June 2005. As public opinion focused onthe bat e O0whet he

should be criminal or noto a ser
Republic, the institutions and
6alienating the people from mild:@

to influence the outcom of a trialdé (TPC 288
silently. The new TPC article 288 introduced sentences for

OAttempting to influence the out
heavier sentences if the crime was committed by the means of press
and mediaA Liaw amending Turkish Penal C
before the new TPC entered into force, and removed the heavier sentences
for Awhen the crime is committed by
AAMedi a merit special prlceteodtidpr

watchdogdo ( ESpRICcaseCast el l s

TPC 288 served to the prosecution of many journalists, condemnation
of some, i mprisoning of one (Hac
for the murder of one (Hrant Dink).

People have been prosesditunder article 288 for commenting on a

trial, which they thought, was against freedom of expression,
reporting an unlawful arrest, or reporting covered up facts etc.
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What is TPC 288 good for?

Independent Judiciary

The preamble explains the reasdnimtroduction of the article as
providing the right to have a fair trial and protecting the independence
of the courts. However if we look at the essence of the article and its
implementation, it is clear that it serves to protecting the courts, a
flawed legal system and the system as a whole against those who
demand fair trials. Many crimes from corruption to murder can be
covered up under the shield of this article. Let us look at the defects of
the article 288:

The article aims to protect the indepence of the judiciary, yet the
major source of threat for judicial independence is the official
hierarchy. Ordinary individuals do not have the power to impair
courtsdé independence, but t he o
do. It is not plausible tthink that the journalist, writers or cartoonists
following, commenting or criticising an investigation or a case or a
court ruling can harm the independence of a court. On the contrary,
criticisms on legal proceedings contribute to the publicity of tlaéstr
Informing the public on judicial processes encourages judiciary to be
attentive, hence contributing to the production of objective rulings,
which would convince most people

Let us have a look at few recent examples:

Three people who bombedabsok op i n kemdi nl i i n
caught by local people while trying to run away. The Commander of the
Land Forces of the tm& a kK a r Beyéekaneét s'dkndw a b
them they are good boysprosecutor € r h at Sarékaya wh
prose ut e B¢gyégkanét was banned from
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chief of staff after that and saidk e md i n 1l i case is a | ¢
t hem on r e ma nndlegalssteps taleis againdtdim.o |,

Another example is the confessions of a retiredyddtier General

Altay Tokat who revealed that when he was in charge he got his
soldiers to place bombs around the houses of judges and prosecutors:
"We got few bombs exploded near their houses to keep them in line",
no legal steps taken against him. CHRdker Deniz Baykal stated
before the ruling of the Sfuher eme
Court of Constitution rules that '367 is not necessary' that would lead
Turkey to a dangerous confrontation’A Brigadier General visited

the retired Generals whaere in prison as suspects of Ergenekon
case. The general explained his visit as a humanitarian visit but made
it public that it was an official visit, sending a message to the
judiciary. .. These ar e t he rea
judiciarydé

Judges

On the other hand, presuming that judges are weak persons who can
be influenced by criticism and comments, and that they can make

judgements which they do not in fact believe, can become a subject

matter of another legal monster, the article 30dr. &rticle 301 of

TPC carries sentences for those who insult judiciary.

Basic Principles of Law

TPC 288 is also turning the universal principles of criminal law upside
down. There is a common offence
t 0 Cc 0 mmi Attemgtimg itoroendit an act deemed criminal by law is

an offence in itselfFor example, murder is a crime, and attempting to
murderisacrimetod. awmaker s did not make 6in

cri me, while O6attempt i agcrimedndernhe | uer
principle of 6no crime without | awi
cri me, how can 6attempting to i nfl
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someone proves in a case that she/he did not attempt to influence the
outcome of a tal but did actually influence it, would she/he be acquitted?
There is one explanation for that: The lawmaker did not define
6influencing the judiciary6 as
was not possi bl e t dHowéverntfeymissedrthe e
universal legal rules.

UN Political and Civil Rights Covenant, EHRC

Article 288 of TPC should be assessed in the light of international
legal norms.

In 2004, Turkey has taken a huge step towards the implementation
and interpretation of inteational legal norms by adding to article 90

of the Constitution a section which statétd n t he case
between international agreements in the area of fundamental rights
and freedoms duly put into effect and the domestic laws due to
differencesin provisions on the same mattdre provisions of
international agreements shall prevailln addition, article 27 of
Vienna Convention on the Law of Treaties stdied party m
invoke the provisions of its internal law as justification for itdufa

to perform a treaty) Thus, both the Constitution and the international
norms say that the state organs have to fulfil the international
obligations of the state

Turkey ratified European Human Rights Convention (EHRC) on 18
May 1954. EHRC had beeagreed on by the members of European
Council in order collectively secure the rights declared in the
Universal Human Rights Declaration. Turkey recognised the right to
individual application to European Human Rights Cour8ianuary
1987. Article 10 ofEHRC just like the article 19 of UN Political and
Civil Rights Covenant (UNPCRC), signed #000 and ratified in
2003, protects the right of O6fr
these two similar articles set the criterion of limiting this right.
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According to the international agreements, restriction on the right of
freedom of expression is possible for protecting the rights of other
individuals or the collective interests of a society. However, such
restrictions should not lead to consequences;iwprevent the use of
the right. Moreover, the restrictions have to be legal; they should only
serve the purposes stated in article 19 of (UNPCRC) or article 10 of
EHRC. Again, the restrictions on freedom of expression have to be
examined closely, and lmsed on plausible reasons whereas this rule
i n Tur ki sh Penal Code i s not
Oproportionated6. Although the pr
asiésaving the judiciary from th
public opinonand al |l ow t hem theartigboisik i n
violation of article 19 of UNPCRC and article 10 of EHRC. The
article is open to interpretation and it especially gives way to the
prosecution of journalistsIf control over mass media begins
damaging feedom of expression, then the freedom of expression of
everyone gets restricted.

Conclusion

There are unbreakable ties between the judicial system and politics.
Since the court rulings are based on laws and the laws are made by
politicians, each law ia product of a political preference. Discretion

of judges can be viewed similarly. When their preferences are not
liked, controversy breaks out. That is perfectly normal. For example if

a condemnation is made in the trial of Bulent Ersoy, article 318 of
TPC (alienating the people from military service) will be criticised on
the basis of the ruling of Bakeér
Judge decisions are not sacred. Judges too can make mistakes and
their decisions affect the whole society, henaartdecisions should

be freely criticised as long as it does not insult them. The lawmakers
should produce laws freeing judicial organs from the sphere of
influence of the executive, the army and the other state organs, instead
of punishing criticism.
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TPC 288 victims at first thought:

Er ol Ka(oérmalste
Murat Belge (Journalist) 1
Hal uk kahin
Ksmet Ber kan
Hasan Cemal (Journalist)
Murat Yetkin (Journalist)
Hrant Dink (Journalist)
Arat Dink (Journalist)
Serkis Seropyan(Journalis
Aydén Engin
Faruk ¢akéer
Per i han @ oMaliptd,

—— e - ——————— -

Saadet Becerikli (HRAX®cutive) |
Mehmet kat (Teach,;
Sedat Ozevin (Lawyer) !
Ahmet Sevim (MazlumderHR) 1
Bengi Yéldeéez (DTP,
Tabhir Elgi (Lawyer) |
Mustafa Kemal Celik (Journalist) 1
Mehmet Rexkat YiTJi,;
Aytekin Dal (Journalist) !
Mehmet Sadeéek Ak i
Hacé Bojatekin {
Cumali Badur Journalist !

—~Ww




What have these people done?

Faruk ¢akeér

Jourra | i st Far uk ¢take
claiming that Alparslan Arslan who stage
an armed attack on Administrative Hig
Court members in May 2006, was a memk
of "a coalition of Kemalists, left ang
nationalist and that some retired military
officers inctedh e attack. F
asked to be imprisoned for 6.5 years.

Hrant Dink, Arat Dink, Sarkis Seropyan,

Aydén Engin

A case was opened against the chief ed
of Agos newspapeHrant Dink, and the
responsi bl e editors
Seropyan over the report entitled "Will th
criminal clause provide democracy” aba
Hrant Dink’s conviction over his articlg
published in Agos o
Engin also commented ohd conviction in
his article "Judiciary should be touched
published in his column.

Murat Yetkin
Journalist Murat Yetkin of
Radikal newspaper stand

trial for his comment
entitled "Turkey will be
put on trial in Orhan
Pamuk case”.

Tabhir Elgi

Kay maz f ami

Tahir Elgi is charged with
“attempting to influence
the outcome of a trial” for
a press statement he mad
Ahmet Kaymaz and his 14
year ol d S0
killed by police in Mardin
Kezeltepe.
have not seen a fai
attitude from the judges
We want an unbiased trig
we want justice.”

Must afa Kemal cel i

Aksoy

k ’

Me h me t Rekat

Four journalist were charged for reporting the Kkilling of three peoplg
Batman's Kozluk distct induding 11 yeas old Mizgin Ozbek as security
forces opened fire on a private car. The journalists were charged
"insulting military forces" and "attempting to influence the outcome of
ongoing trial".
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Peri han Majde
Magden was charged avq

her article
Penar Sel eko
magazi ne. Ma j

the eight year long trial abod
an explosion in a historica
market place, where Selek
charged.

Serkis Seropy
After the condemnation of
former editor of weekly Agos
Arat Dink and licence owner
Serk s Seropyan
301 of TPC, k
Prosecution filed a case ove
an article en
boardo. Ar at
Seropyan have been charge
with fAattempt
the outcome o
article published in Agos on
9 November 2007. The
article was written after Arat
Dink and Seropyan were
condemned to 1 year prison
sentence each.

Saadet Beceri kl i,
¥zevin, Ahmet &Gewn
The case was opened against HR
Mazlumder and Bar Association
executive members who drew a rep(
over the death of Mizgin Ozbek age
11 due to the fire of security forces i
Batman on 5 September 2006. T
report said that the fact that Mizgin we
killed and his mother Saniye Ozbg
and his brother were injured indicate
that the right of Mizgin and his family
to live was not protected

Ksmet Ber kan, Mu r
Katercée, Haluk ka
An association named Lawyers Unid
had Armenian Conference cancelled

a cairt decision andRa di k al
chief editor Ksm
Er ol Kat érceojl u,

kahin Mialnldi Kasan 6C&mal
criticised the decision to cancel th
conference in their columns. They we
charged with fAat:t
the outcome of an ongoing trial" an
"insulting the judicial organs of thg
state"
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Related Law Articles

Influencing persons exercising judicial duty

TPC 277. Thosewho ader, exert pressure or apply influence on, or attempt to
influence in any way unlawfully the persons exercising judicial duty, in favour or
against one or more parties of a trial, the accused or interveners or the victims, shall
be punished with a prisosentence of between two years and four years. If the
attempt does not exceed the degree of making favours, the punishment shall be a
prison sentence of six months to two years.

Attempting to influence a fair trial
TPC 288. Thosewho make public statemé&s verbally or in writing, with the
intention of influencing the prosecutor, the judge, the court, the experts ar the

witnesses, before an investigation or a court case comes to an end with a fina| ruling
shall be punished with a prison sentence of sinttm®to three years.

Influencing the outcome of a trial
Press Law article 19. Those who publishes the contents of proceedings by Pupic
prosecutor, judge or court or other official documents related to the investigation
during the time between the beging of the preliminary investigation and the
decision to close down the investigation or the opening of a public trial, shall be
condemned to pay a fine from 2 billion lira to fifty billion lira. The fine cannot b
less than ten billion lira for regionpkriodicals and cannot be less than twenty
billion lira for national periodicals.

Those who publish opinion on the court proceedings of an ongoing trial before it is
finalised will be punished under the first paragraph.

0]

Violating the confidentiality
TPC 285.

Article 4. Those who broadcast or publish the pictures of people in a way to prand
them as guilty during the phases of a legal investigation or a public case shall be
condemned to a prison sentence of six months to two years.
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TPC 301

FILE

Insulting Turkishness, the Republic, the organs and
institution of the State (!?)
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The Story of 301

Turkish Penal Code which has been based on the facist Italian Penal
Code entered into force i n 192«
Turkish State, Turkish Parliament, Government, Judicial System,
Army and Security Forceso were p
1936 denigrating the Republic was included in the article and the
penalties were increased when the offence was committed abroad by a
Turkish citizen. In 1946 the rule of getting permission from Ministry

of Justice for launching a proceeding was introduced. In 2002, a
sentence O6criticism shal/l not b e
This | ast amendment wasatmade | ay
Preparations for a new TPC began, and the new law entered into force
in 20065. The public debate focus
not the adultery should be a cr
freedom of expression. One of them wasCTBO1 the modernised
version of the old TPC 159. The new article was much easier to apply.
The rule of fgetting permission
removed and the terms o6l ooking d
with o6denigrating. 6

The governmetresponded to the warnings of the EU, NGOs, lawyers
and intellectuals by saying o0l et

T According to the 2008 and is the fyshi s
quarter of 2007, articl801 took 2 thousand 722 victims (14 of
whom are children

1 Racist groups demonstrated outside courts, and attacked and
attempted to lynch 301 victims.

1 Tens of people were condemned under article 301. Most cases
led to acquittals, however dragging people to courts for
expressing opinion was punishing in itself

1 And finally article 301 became a murderer! Two cases were
filed against Journalist Hrant Dink under 301, for expressing
his ideas. The cases turned Dink into a target board for the
racists.Dink was shot dead outside the newspaper office.
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This article, he product of a totalitarian mentality of sanctifying the
state and denying the individual was as 159 and has been as 30:
against those who think and express their opinion. The government
wants to make changes to this article which has been changed anc
apdied for 80 years, which reminds us the words of Prince Lanpedusa
of Sicily o6lIt was necessary to
not hing. o

What are the main points of those who defend the
article?

1.Anyone can swear at the state and the natidrould they be
allowed to do that?

2. The western countries have similar articles too.

3The article does not puni sh 06c
added to the article.

4. Abolishing it would not be a solution since there are certain
institutional sensitivities. Let us solve it through amending it.

50ut side pressure is high. We c¢
it because the EU put pressure. (
6. If we amend it then they will say amend article 305, 318, 216, or
288, there is no end to it.

Let us answer one by one:

1. There are other articles preventing insult and they are adequate.
(For example TPC article 21ormer 312def i ne Oi nci t
of the society against another
and useful artie if the problems in the text are removed and the
article is usedn the correct wayHowever that article is also used
against Kurdish not against those who insult Armenains.) Moreover,
so what if an individual swears at the mighty state? It can bejecsub
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to a court case when an adult insults at another adult. However, what
would you say if an adult broke the head of a kid because the kid
swore at him? The punishment of insulting the state should not being
imprisoned, but being reproached and not b&akgn seriously by the
society.

2. If the western democracies still have similar articles, it is a shame
on them. Let us set an example. It is true that similar articles exist in
few countries, but those articles are the relics from the times of
totalitarian regimes, those countries are not even thinking about using
those articles against their writers and journalists. Nobody has ever
thought of trying Nobel prise winner author Gunter Grass who said
Afhe was shamed to be a Gstiymano a

3Yes there is a sentence at the
outside the scope of the law, but what is it good for? Prosecutors and
judges set the limits of criticism according to the limits of their own
minds, and when any of them déde@ s A Thi s exceeds
criticismdifhktafiak st ood trial C
characterOrhan Pamuk got almost lynched, Hrant Dink was lynched.

All of that happened during the period of article 301. Who has been
protected by tl last sentence?

4. What does ficertain institutiona
clearly. The army is at the top of the list of those who resist the
amendment of article 301. Many cases against journalists and writers
have been filed on the compl&nof the Office of the General Chief

of Staff anyway. Is the Office of the General Chief of Staff under or
above the Office of the Prime Minister? Is not the Turkish Parliament
above all of them? So the law makers will want to abolish an article
but will not be able to do it? How can we accept such a regime as a
democracy?
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5. The mentality oi we can not | et them t|I

and so putpressue can work wonders. Wha
Kemal i st Thinking notispedtthatd
rallies to create pressure agali

article had been removed when the new TPC was prepared, there
would have been neither so many scandals nor any pressure from the
EU. (Orhan Pamuk would be in TurkeypcaHrant Dink would be
alive.)

6. Of course they will, we will, let us say it now. Abolish article 299
and 300 too. (3016s siblings) Al
288 é etc. e t-Teédor lLaw,oduipmrhisedithat while
making the new WPC anyway. Abolish, amend, change all
antidemocratic laws and articles; the Constitution, the Elections Law,
Law on Political Parties, The Law on Internet, Pres Law, Penal
Procedur al Law, Penal Execution
demanding these uhtTurkey, which is not even ruled by the
superiority of the codes becomes a country, which is ruled by the
superiority of the law.

What will it change to bring the obligation of
nPer mi ssion of the Minister
a 301 case?

Nothing, but trying to sweep the dust under the carpet. It will mean
more than destroying some part while trying to fix another, it will be
violating a principal of law on a larger scale. Since it means to extend
the effect of the ancingntStfaRreo cC
inherited from Ottoman Empire, and promote it.

It is the duty of any prosecutor to start an investigation wherever
he/she witnesses a crime. Looks like sayingly God! Thi s
murderer, but he is the good fellow of the Landlorcdcannot do
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anything wit houltmal besreagprablarin & feudad n é
system, but a great shame in a republic.

Still our legislations preserve it. In the same way, can we think of
Afgetting permission from trhrem of f
the Agricultural Gu iWed etn@d tt rwye di e
mass without any pr i vknowe seetesnce ofa ny
Ataturk)

This paragraph which exists in the draftut has nothing to do with

law- must be generated from anea such agi | f the pr os
attempt to open such problematic
wi || not permit 1t an dSucwa measuilel C
may seem to work in short term but what is its guarantee? Do we
know how another President wouldentret it in a similar case?

So what does article 301 serve, why has it been made?

The reason of existence of this law is not
more than preventing criticism against the
state, preventing uncovering of murders,
corruption, and unlawful actions.

Opposig chauvinism imposed on the society, daring to criticise
of ficial history becomes Al nsul
Hrant Dink)

Trying to uncover the unlawful actions of security forces becomes
Aiinsul ting t he securi ty ih oEroc es
Ozkoray)

Criticising the corruption and unlawful actions among the judiciary
becomes Ainsulting the judiciary
Kabojlu)é and it goes on.

Do you think we are exaggerating?
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TPC 301 V|ct|ms at first thought

Abdurrahman Dilipak (Journallst). Hal uk kahiian) ( A

Ahmet Onal (Publisher ) | | Hasan Cemal (Journalist) !
Baskén Oran ( Aa, HrantDink (Journalist)

Burak Bekdil (Journalist) ' ' Kbrahi m Ka b oignl
Cel al BaKIange—:nKsmall Beki k-
Ciineyt Arcayiirek (Journalist)y 1} Ks met Ber kan (
Temel Demirer (Writer) 't Mehmet Emin Sert (Publisher)

Elif kafak (Wri

Emin Karaca (Writer)

Ercan Kanar (Lawyer)

Eren Keskin (Lawyer)

Er ol Katerceojl

Erol Ozkoray (Journalist)

Faruk ¢akeéer (

Fatih Tag (Publ,

Ferhat Tun¢ (Musician) :
1
1

1 MehmetPamak (Writer)

Murat Belge (Academian)
Murat Papuc¢ (Retired officer)
Munir Ceylan (Trade Unionist)
Orhan Pamuk (Writer)
Ragép Zarakol u
Sinan Kara (Journalist)
kanar Yurdat ap,
Tuncay Ozkan (Journalist) !
Z¢l kef Kékanak

Fi kret Backkiany a




What have they done?

Orhan Pamuk

Writer Orhan Pamuk has been charged
saying, AWe have ki
and 1 million Ar men

Hrant Dink
Dink wrote in aseries of articles in AGOS
newspaper that the fresh blood existed in
veins the Armenian would set up wit
Armenia, which would replace the poisong
one he has withTurks However, he was
condemned for insulting Turkishness al
the High Court approvedsisentence.

Baskénan®dKhnal
¥zden Kaboj I U
Prime  Ministry Human
Rights  Advisory Board
former head

commission member Ora
were charged lmause the
minority report they wote
suggested a supra identit
for all ethnic groups ag
Afrom Turkey.

FikretBa k k ay a

He wrot e in hi s bo
Current o, t hat tor
military periods inTurkey and the state wal
a torturer.

Elif kaf ak

kafak was c h
character in her fiction|
O0Father and (

about Armenian genocide.

Fati h Tak

Owner of Aram Publ i
was charged for publishing John Tirman
book “Spoils of War: Human Cost d
American Arms Trade".

Abdurrahman Dilipak

Columnist of "Anadolu'dal
Vakit" daily was charged
over his art:i
trust the jud

Eren Keskin

She was charged for what she told Der Tagesspiegel newspaper in Ge
She said that the attack on the hagturt did not aim disrupting the order ar
on the contrary its aim was strengthening the secularist and militarist re
in Turkey no government had any power, and Turkey was govern by the
on the basiof "National Politics Document".
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Temel Demirer

Demirer addressed a crowd
800 people on 20 January 20(
protesting the murder of Hran
Di nk and sai
Genocide did take place in thi
countryao.

Ferhat Tung
Musician Tun¢ was charged for h
col umn in A¥zgeol
ent i tReeotltiofialy Leyla and 3
Songo.

Ah met andlalk

Saréi brahi mojl u
Reporter of Nokta magazing
which was forced to shut down i
April 2007 A
interviewed security expert Lalg
Sar éi brahi moj Il u
February and entitled “Army
should withdraw hand from
internal security”.

Ragép Zarakolu

He published Dora Sakayan's bo
"Garebet Ha-eryan
He is the owner of Belge Publishers.

Keyasettin Asl an
Kilis city representative of Office
Workers union Kiyasettin Aslan wa
charged for his

published in a local paper. Asld
wrote that the landmes laid by
Turkey led to the killing and injury of
women and children.

Abdullah Kaya

Abdul l ah Kaya talked on Tehran K
Armenians happened. It seems that the Turkish state hides its massacre|
clamstobeaswwhi t e as mil k, but it does
Et hem A-ékal én Murat Papug

Human Rights Association Adana bran
A -preds atht@ment ol
16 August 2006 and demanded that the kill
of 16 year old Feyzi Abik are found out. Abi
was shot dead on 14 August 2006 in Adana.

secretary

Retired officer Papug
was charged because
his book f
watch of the bank with
wet painto.
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Related Laws

TPC article 159

Those who

(1) Publicly insult Turkishness, the Republic, Thea@l National Assembly of
Turkey, the government, the ministries, the military or the security forces of
State or the judicial institutions shall be punished with a prison sentence of
between 6 months up to 3 years.

(2) In the committal of the offensestated in paragraph one of this article, ever
when the addressee is not explicitly named yet there is conclusive presumpt
then the violation is considered to have taken place explicitly.

(3) Publicly swear at the Laws of Turkish Republic or thesiens of The Grand
National Assembly of Turkey shall be punished with a prison sentence of
between 15 days up to 6 months.

(4) If insulting Turkishness committed by a Turkish citizen in another country
punishment shall be increased by dhied up to falf.

(5)Expression of thought without the intention of insult or swearing and only
with the intention of criticism shall not need punishing.

Present Turkish Penal Code article 301
Those who

(1) Publicly insult Turkishness, the Republic or the Grand National Assembly
Turkey shall be punished with a prison sentence of between 6 months up to
years.

(2) Publicly insult the Government of Turkish Republic, the judicial institution
military or security organizations of the state shall be sentenced with a priso
sentence of between 6 months up to 2 years.

(3) If insulting Turkishness is committdxy a Turkish citizen in another country
the punishment shall be increased by one third.

(4) Expression of thought with the purpose of criticism shall not need punish

Proposed Amended TPC 301
Thosewho

(1) Publicly insult Turkish Nation, the State of Turkish Republic, Grand Natig
Assembly of Turkey, the Government of Turkish Republic and the judicial
institutions of the state shall be punished with a prison sentence of between
months up to 2ears.

(2) Publicly insult the military or security organizations of the state shall be
sentenced under paragraph one.

(3) Expression of thought with the purpose of criticism shall not constitute a
crime.

(4) Launching legal proceeding for this crime isject to the permission of the
President.




TPC 318

FILE

The crime (?!) of alienating the people from Military Service
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The story of 318

Under the title of 0Cri mes agai |
OAl i enating t he peopl e from Mil
imported to Turkey along with many new definitions of crime from

the translation of 1889 dateltalian Zanardi Law which had been
amended and made even harsher under Mussolini. 1926 dated and 765
numbered Turkish Penal Code introduced the new laws.

In 2005 as statue 5237, the new TPC passed former article 155
became article 318. The new law dadlthe sentences when it is
committed through press and media. Astiror Law (ATL) which
entered into force in June 2006
is committed fAas part of the act
lower and uppelimits for prison sentences were increased and now
suspects could be tried by High Criminal Courts with Special Powers,
a replacement of former State Security Courts.

In the late nineteenth century Italy, men were not keen on joining the
army. There wasn average of 10% desertion in the Ottoman army
during the WWI just like the other European armies. Conscientious
objection became a political issue. Beside the religious conscientious
objectors (such as Quakers, Anabaptists) political objectors appeared
(anarchists and socialist). In the beginning of the twentieth century
despite the secularisation of conscience, major European states
refused the rights of political conscientious objectors because of the
need for human resources in wars. Hence, thecrfmeé al i enat |
people from military serviced wa:

In Turkey there was a need to repress those who were reluctant to join
the army for the success of the revolution from above which began

with the founding of the Republic. The world has beebalised over

the last century, major transformation has taken place in every domain
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of life. Especially in 1960s people everwhere began questioning
conscription. Unfortunately in Turkey criticisng the numerous military
takeovers is still a taboo today, latone criticising the militaristic
mentality which has become intrinsic in every walk of life:

- Conscientious objectors face endless prison sentences in
Turkey.

- People who declare conscientious objection, criticise
militarismand sayi | wo ul d ymsanto arsng ihldhadm
oneodffDo not b e c, comeienfoussobjdctin ig r
a huma n may fingl thendselves in the court facing a
possible prison sentence for up to 4.5 years.

What is article 318 good for?

Following the atomic bombs on
Nagazaki and Hiroshima which
ended the WWII it became clear
that the armies of the advanced
countries did not need such
society wide human resources.
New technologies led states to
recalculate their loss and gain,
which resulted in many western
states moving to professional

armies and recognising public
service as a Substitute for
conscription Opting for

professional armies accelerated
and became common in recent
years while Turkey still insists in
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conscription and punishes any attempt to discourage peapmie fr
military service.

OEverything is for the Mot herl
motherland for?...

From the start the basis of t he
serviceo has been the myth that
The root of the myth o& sacred State is the fact that the states cannot
maintain their sovereignty without the threat of an outside attack, and
the power of being able to rally their citizens and order them to die
and kill. The justification means internalising a culture ofr.wa
Sanctification of militarism at every other second in Turkey, constant
praising of dying and killing in the name of motherland as the highest
virtues show how deep the militarist culture has become

Means of silencing those who disagree are availdiiat is what
article 318 is good for. Apart from the declarations of conscientious
objection, antimilitarist or antiwar declarations and all kinds of
criticism about the army might be punished under this article.

Lawfulness

Legitimacy of limiting a freedom is based
on its lawfullness. Lawfullnes requires the
limitations to be based on laws and also the
laws to be clear, understandable and
accessible. The laws need to have clear and
disambigious rules.
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However t he expr essi plea from fmilitdiya | i
serviceo in article 318 of TPC i

What does “alienating the people from military service® means? How
do you measure it? How can one identify how many people and to
what extend has been alienated from military service? t\hats
secret? Where does alienation start? Where does incitement end an
become treason? For e xReoplwkeo dd o e
not want to carry gun during military service should be employed for
pl anting tr e e salienaterpedp?eodhe iauthgrities t ¢
who regul ate O6paying instead of
pay? Does the danger of alienation apply to youngsters who have not
done their conscript service? If a seventy years old man says to a
young man who has not done 8 s elthadiadard tifhe during
military service, there were ti|
alienating hinr Or does he have to fitini
does not matter if | do not sleep for forty daysay my life be
sacrificed fo the motherland ?

Article 318 of TPC does not answer these questions. The article is
written in a language that can be interpreted arbitrarily and it gives
way in practice just as its predeseccor artcile 155 to the violations of
freedom of expression édpite the international laws).

TPC 318 and superior norms
TPC 318 is against the Constitution

Article 318 states: 1) Those who commit activities, encourages,
inspires the people, or makes propaganda in a way to alienate thernr
from military servce shall be punished with a prison sentence of 6
months to 2 year) If the act is committed through the medium of
the press and media the penalty shall be increased byhaHTerror
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Law article 4 defines it asrtoh t e
the activities of a terrorist or
However, article 25 of the Constitution secures the right to have ideas
and opinion, article 26 secures the right to express and disseminate
those ideas and opinion. Freedoms secured by the constitution
includes the acts which are banned by article 318 of TPC.

Restricting freedom of expression is possible under the circumstances
defined by articles 13 and 26 of the Constitution. However, article 318
does not conform to suchach:mg,r c ul
encouraging and making propaganda in a way to alienate from
military servicéas fAcr i meo, which is in v
0the rule of | awb.

TPC 318 is against International Law

Article 90/5 of the Constitution states clearly that witge provisions

of an international convention is in conflict with a domestic law
article, articles of international convention overrule. Article 9 of The
European Convention of Human Rights, article 18 of Human Rights
Universal Declaration and article 18 Personal and Political Rights
Convention all state that everyone has the right to have freedom of
thought and expression. These conventions are accepted by Turkey
and Turkey has the obligation to act accordingly, and comply with the
decisions of Europn Court of Human Rights. Turkey violates those
conventions by implementing article 318.

iFreedom of expression is applicabl
that are favourably received or regarded as inoffensive or as a matter of
indifference, butlso to those that offend, shock or disturb the State or any
sector of the population.

Such are the demands of pluralism, tolerance and broadmindedness without
which there is no 6democratic soci e
(European Court of Human .BK, DOWGt s Jud
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TPC 318 victims at first thought:

Hasan Bayar (Journalist)

Ali Gurbulz (Journalist)
Birge¢l ¥zbaréck
Peri han Majden
rahim ¢ekmeci o

Ksmail G°khan G
Doj an ¥zkan (r
objector)

Serpil Koksal (Activist)
Kbrahim Kézart
kevket Murat D

Yasin Yetingn:
Yél deé ke @ourhajst) :
Bilent Ersoy (Singer) '
Ofjuz S°nmez (A
Mehmet Atak (Actor) :
G¢erkat ¥zdamar:
Serkan Bayrak (Activist) 1
Ragép Zarakol u,
Cevat D¢ken (J d
Ahmet Karayay (Conscientious
objector) '

r




